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Chapter 2

B-1 BUSINESSVISITORSAND B-2
VISITORSFOR PLEASURE

MATTHEW J. MAIONA, ESQ.
Maiona & Maiona, PC, Boston

Scope Note
This chapter explains B-1 and B-2 nonimmigrant visas, which
aliens qualify for the B-1 and B-2 nonimmigrant visas, and how
to obtain a B-1 or B-2 nonimmigrant visa. Statutory authorities,
including the Code of Federal Regulations and the Foreign Af-
fairs Manual, are referenced throughout the chapter, enabling
the reader to readily find the applicable law.

§21 INTRODUCTION

The mgjority of aliens coming to the United States arrive on some type of non-
immigrant visa. What does that mean? A nonimmigrant is an alien who is stay-
ing temporarily in the United States—either for business or for pleasure—and
intends to return to his or her home country at the conclusion of his or her visit.
This section will discuss the B-1 and B-2 nonimmigrant visas, which aiens
qualify for the B-1 and B-2 nonimmigrant visas, and how to obtain a B-1 or B-2
nonimmigrant visa.

This material is entirely statutory in nature. This chapter contains references to
the Code of Federal Regulations (C.F.R.), the Foreign Affairs Manual (FAM),
the Immigration and Naturalization Act (INA), and the U.S. Code (U.S.C.). At-
torneys should reference each of these when they encounter questions regarding
the process and procedure involved with B-1 and B-2 nonimmigrant visa issu-
ance. The Code of Federal Regulations and the FAM are the sources for visa
guidelines and policy. This chapter incorporates references to these authorities as
much as possible so that attorneys can look to the statutory language on points
of interest to them.
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8211 How DoesanAlien Get a Nonimmigrant Visa?

Depending on the class of B nonimmigrant visa, the burden of proof can be quite
different for each. An attorney’s first step should be to determine the purpose of
the alien’s trip to the United States. An attorney should talk to the alien and, if
applicable, to the alien’s employer, prior to commencing work. Once the attor-
ney understands the alien’s purpose upon entry to the United States, he or she
will be able to find the appropriate B visa category. In some instances, the attor-
ney will discover that the alien requires a different nonimmigrant visa altogether.
Whatever the case, choosing the right visa from the start can avoid unnecessary
headaches, delay, and |oss of money.

If the alien is outside of the United States and desires a B visa, the alien must
apply for the visa in advance with the U.S. embassy or consulate in the country
the dien is currently residing to have the visa approved, issued, and attached to
the passport. Prior to traveling to the U.S. embassy or consulate, the alien must
complete a DS-156 nonimmigrant visa application form, and if the dlien is a
male between the ages of sixteen and forty-five, the alien must also complete
Form DS-157 supplement. These forms should be accompanied by the $100
machine-readable visa fee, a passport-style photograph, and the alien’s passport.
Each U.S. embassy or consulate has different requirements on procedure for
filing the forms, scheduling appointments for a visa interview, and paying the
necessary fees. Fortunately, much of this important information, along with the
nonimmigrant visa forms, is on the Web. Attorneys should go to the U.S. De-
partment of State's Web site at http://usembassy.state.gov/ and select the U.S.
embassy or consulate closest to where the alien resides. Forms are available on
this site aswell.

Practice Note

It is beneficial for attorneys to use the Web site
http://usembassy.state.gov/ not only as a source of up-to-date in-
formation for themselves about the U.S. embassy or consulate to
which they are planning on sending the alien but also as a source of
information for the alien. In some instances, aliens must travel hun-
dreds of miles to attend interviews or pay filing fees for visas. Keep-
ing the alien well-informed when there are thousands of miles be-
tween the attorney and alien is much easier with this tool. Moreover,
since September 11, attorneys should always check the Department
of State’'s Web site for the U.S. embassy or consulate the alien will
visit prior to his or her visit. In light of current world events, U.S. em-
bassies and consulates have changed schedules and procedures
and closed down due to security concerns. Much of this can and
does happen with little notice to anyone. Additionally, security and
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background checks can take additional time, which will impact visa
issuance. Where visas used to be issued on a next day basis in
some places, it may now take two to three weeks or more. Attorneys
should be certain to factor this additional waiting time into their cal-
culations when trying to determine when the alien will be able to ar-
rive in the United States.

Depending on the visa for which the alien has applied, there are specific types of
additional evidence that may be required. This additional documentary evidence
is mentioned in the individual sections below as it becomes relevant. In general,
the alien should aways have immediate access to birth certificates, marriage
certificates, passports, and educational documentation, all of which establish the
alien's history.

§2.1.2 What IsthePurpose of the B Visa?

The B visa is for aliens wishing to be admitted to the United States for either
business (B-1) or pleasure (B-2). Outside of the Visa Waiver Program (VWP),
which is discussed later in this section, an alien who is outside the United States
must go to a U.S. embassy or consulate and obtain the appropriate B visa prior
to entering the United States. Upon arriving at the U.S. embassy or consulate,
the alien must prove that he or she has a residence in his or her country that he
or she has no intent of abandoning and to which he or she intends to return. The
alien must also establish that he or she is coming to the United States for a tem-
porary period of time (i.e., six months or less) and, in the case of a B-1 visa, that
the his or her principle place of business and where he or sheis paid is predomi-
nantly in a foreign country. In most cases, the alien provides this proof through
the presentation of documentation—such as bank records, employment letters,
and the like.

If the dlien is aready in the United States in another legal status—H-1B, L, et-
cetera—the alien can file for a change of status to B-1 or B-2 with the U.S. Citi-
zenship and Immigration Services (USCIS) through the local service center that
covers the region within the United States where the adien is residing. If one is
uncertain which service center covers the alien’s area of residence, he or she
should check with http://uscis.gov. The Web site will give details on which ser-
vice center covers which states and will aso include the appropriate mailing
addresses, filing fees, and procedures for each. Even though the alien is in the
United States in another legal status, he or she will still have to provide the evi-
dence listed herein to the USCIS in order to receive a change in status. An alien
who isin the United States but is out of status (illegal) cannot apply for a change
of statusto B-1 or B-2 through the USCIS.
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As stated above, the usual length of stay granted to a B visa holder is six
months. Once admitted to the United States, the alien can apply for an extension
with the appropriate service center before the authorized stay expires and can
request additional time for good cause. The total time allowed cannot exceed
one year.

In the aftermath of September 11, the U.S. Department of Justice proposed a
new rule during April 2002 that would have reduced the admission period for
B visa holders from the standard of an automatic six-month stay to the amount
of time needed to accomplish the purpose of the visit. The problem with the pro-
posed rule was that it was a discretionary matter left to the individual immigra-
tion inspector at the port of entry to determine what a fair and reasonable time
period was for the B visa holder to accomplish the stated goals of the entry. If
the immigration inspector could not make a determination regarding a specific
length of admission, the immigration inspector would simply grant the B visa
holder thirty days. In the author’s opinion, this proposed rule is a disaster. It was
implemented by the Department of Homeland Security (DHS) (the successor to
immigration legislation for the U.S. Department of Justice after March 1, 2003)
while the rule was in the comment stage of the Federal Register publication.
This author’s experience with the rule’s implementation was not positive. The
immigration inspectors at various ports of entry were erratic and inconsistent in
their adjudication, and exactly what materials and documents each individual
inspector required was never certain. Thankfully, the DHS withdrew the pro-
posed regulation on March 3, 2003, after it was bombarded with negative com-
ments during the publication process. However, this author still sees inspectors
closely scrutinizing B visa holders upon admission to the United States and at-
torneys would be well advised to inform their clients to come the port of admis-
sion with documents to establish as best possible the length of admission needed
for the visit.

§22 B-1BUSINESSVISITORS

Business visitors (B-1) may temporarily be admitted to the United States for
business as long as they are not engaged in employment. This is certainly a con-
fusing statement—how can an alien come to the United States for business but
not work? While the answer to this question continues to evolve, there are some
guidelines to answer this question. The B-1 business visitor can enter the United
States to

» consult with clients;

» attend meetings,
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» attend executive, educational, scientific, or business seminars or
conventions and conferences;

» observe business or professiona activity;
» conduct litigation;

e engage in activities that are appropriate for a member of a board
of directorsfor aU.S. corporation;

* negotiate contracts with clients or employees; and
* in someinstances, perform or receive training.
9FAM 841.31nn4 & 5.

Practice Note

Prior to giving any advice to a potential business visitor—such as
answering the ever-present question “what are the chances | will get
a visa,” the more common “how soon will | get the visa,” and, finally,
“how long can | stay™—attorneys should conduct a thorough and
complete interview. They will discover that the business visitor and
the employer who is sending the business visitor to the United
States may have different ideas about what the business visitor will
be doing while in the United States. They will also discover the in-
tentions of all parties, which is key in determining what visa is ap-
propriate for the alien.

In most cases, as long as the alien is not being paid by a U.S. source for the
“work” in the United States, the B-1 will be granted assuming the alien can mest
the requirements for a nonimmigrant visa. The rule in general for entry under a
B-1 visa is that the alien is involved in legitimate commercia or professional
activity and is not involved in local skilled or unskilled work for hire. 22 C.F.R.
§41.31(b)(1).

Example

A mason contacts an attorney’s office from his office in Russia. He
states that he has an offer for a brick laying job in Boston that he
would like to accept. He is certainly well qualified for the position
with over twenty years of experience and the job will only take him
three weeks. The mason states that he has no intention of remaining
in the United States, as his family, home, and business are in Rus-
sia. Can he receive a B-1 visa and accept the position? No. While
the mason would likely qualify for a B-2 visa as a tourist, the Code of
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Federal Regulations states that the mason cannot perform skilled or
unskilled work for hire under a B-1 visa. Would it matter if the Rus-
sian was an electrician or a plumber under the same set of facts?
No. The answer is the same. The limited duration of time (three
weeks) and the fact that the mason has substantial ties to Russia do
not change the fact that the mason is not eligible for a B-1 business
visa under these circumstances.

It is common knowledge that the B-1 business visitor cannot be paid by a U.S.
entity for business transacted while in the United States. However, according to
the FAM, the business visitor may receive expense reimbursement for inciden-
tals such as food, lodging, and travel. 9 FAM 8 41.31 n.3.4. This reimbursement
is not payment for the performance of work in the United States. M oreover, Sec-
tion 212(q) of the INA states that the B-1 visa holder can accept an honorarium
payment and incidental associated expenses for a usual academic activity or ac-
tivities (lasting no longer than nine days at any single institution), as defined by
the attorney general in consultation with the secretary of education, under the
following conditions:

» if such payment is offered by an institution or organization de-
scribed in Section 212(p)(1) and is made for services conducted
for the benefit of that institution or entity and

« if the alien has not accepted such payment or expenses from more
than five ingtitutions or organizations in the previous six-month
period.

The decision on whether to apply for a B-1 visa or some other work-related visa
really depends on the scope of the activity involved. A case-by-case determina-
tion is the best way for attorneys to handle this type of visa. It is always impor-
tant for attorneys to remember that a B-1 alien can come to the United States to
engage or conduct business but cannot physically be employed. See 9 FAM
§41.31 n.4. Note that there is some guidance on what is and what is nhot permis-
sible under aB-1. See 9 FAM § 41.31 n.5. The legacy Immigration and Naturali-
zation Service (INS) office of business liaison has published in Employer Infor-
mation Bulletin 99-03 a memorandum entitled “Permissible Activities for B-1
Business Visitors’ (June 2000).

Unfortunately, determining that the alien qualifies for a B-1 visa based upon
the alien’s stated purpose in traveling to the United States for business is only
one-third of the battle. Just because the alien appears to fit the B-1 visa cate-
gory does not in itself guarantee a B-1 visa will be issued. The B-1 visa appli-
cant must next satisfy the consular officer at the U.S. embassy or consulate
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where the visa application is filed and then the immigration inspector at the time
of entry.

In order to satisfy the consular officer, attorneys must prove nonimmigrant intent
on behalf of their alien client to show €ligibility for visa issuance. In other
words, attorneys must prove to the satisfaction of the consular officer that the
alien client will exit the United States and return to the country of origin when
he or she completes the proposed business trip. This is generally done by estab-
lishing that the alien

» hasaforeign residence that he or she will not abandon,

» intendsto enter the United States for a specific period of time lim-
ited in duration, and

* is seeking admission only to engage in legitimate business
activities.

9FAM §41.31n.2.

In order to further determine if the alien client is eligible to be issued a B-1
business visa, attorneys should also look at the Immigration and Nationality Act
of 1952, ch. 477, 66 Stat. 163 [hereinafter INA] (codified as amended at 8
U.S.C. §1101 et seg.). The INA states that a nonimmigrant dienis

an alien (other than one coming for the purpose of
study or of performing skilled or unskilled labor or as
arepresentative of foreign press, radio, film, or other
foreign information media coming to engage in such
vocation) having a residence in a foreign country
which he has no intention of abandoning and who is
visiting the United States temporarily for pleasure. . . .

8 U.S.C. § 1101(a)(15)(B).

After reading Section 1101(a)(15)(B), one can see that there are other require-
ments for the alien client to meet in order to prove eligibility for issuance of the
B-1 visa. Attorneys must now prepare the necessary documentation to have the
visaissued. As stated above, the issuance of the visais determined by the consu-
lar officer at the U.S. embassy or consulate that has jurisdiction over the aien’'s
foreign residence. This is the person an attorney must persuade to issue the B-1
visa. In order to meet the alien’s burden of persuasion as stated under 8 U.S.C.
§1101(a)(15)(B), the attorney or the alien employee should provide the consular
officer some, if not all, of the following:
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» proof of foreign residence—property deed or title, or apartment
lease;

» aletter from the U.S. or foreign company stating the reason for
the alien’s trip to the United Sates, including the approximate, if
not exact, dates of the trip;

» proof of employment with the foreign employer, including proof
that the foreign employer is paying the salary (best proved by pay
stubs or employment contract);

o proof of economic and familia ties to the home country (birth
certificates of children, brothers, sisters or parents);

» adetailed itinerary (round-trip ticket or travel agent itinerary);

» abank statement showing adequate funds for self and for depend-
ents to draw on while the dlien isin the United States; and

e as of October 1, 2003, a valid machine-readable passport for na-
tionals of countries who participate in the VWP,

Note that on September 24, 2003, the secretary of state granted a postponement
until October 26, 2004, as the date by which VWP travelers from twenty-one
countries must present a machine-readable passport at a U.S. port of entry to be
admitted into the country without a visa. The countries for which the postpone-
ment has been granted are Australia, Austria, Denmark, Finland, France, Ger-
many, lceland, Ireland, Italy, Japan, Monaco, the Netherlands, New Zealand,
Norway, Portugal, San Marino, Singapore, Spain, Sweden, Switzerland, and the
United Kingdom. Each country to which this postponement was granted made a
formal request for the delay. Five other eligible countries did not request a post-
ponement of the effective date because virtually al of their citizens already have
machine-readable passports. Those countries are Andorra, Brunei, Liechtenstein,
Luxembourg, and Slovenia. As of October 1, 2003, visa waiver travelers from
those five countries must present either a machine-readable passport or a U.S.
visa. Belgium, which is also a visa waiver country, was not eligible to receive
this extension. Belgian nationals who wish to travel under the auspices of the
VWP have been required to present a machine-readable passport since May 15,
2003. This requirement was stipulated in the Department of Justice's review of
Belgium’s continued eigibility to participate in the VWP in February 2003. The
secretary’s authority to postpone the effective date for a visa waiver country’s
citizens to present a machine-readable passport is contained in the Uniting and
Strengthening America Act by Providing Appropriate Tools Required to Intercept
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and Obstruct Terrorism (USA PATRIOT) Act, which legislated the requirement
for visawaiver travelers.

The items listed above have been found to be the useful and necessary docu-
ments to facilitate B-1 visa issuance over the years. However, Volume 9 of the
FAM has a specific section entitled “Factors in Determining Entitlement to
Temporary Visitor Classification,” which lists basic evidentiary requirements for
issuance of the B-1 visa. Some of these items that the FAM states the alien
should offer as evidence include the following:

proof of adequate funds available to avoid unlawful employment
in the United States;

specific and realistic plans for the entire period of the visit;

establishing with reasonable certainty that the departure from the
United States will take place at the end of the visit—as such, the
time requested should be consistent with the purpose of thetrip;

requesting not the maximum amount of time allowed by U.S. law
but rather giving the proposed dates for the trip;

demonstrating sufficient ties to the home country, such as perma-
nent employment, business or financial connections, close family
ties, or other commitments that show a strong inducement to re-
turn to the country of origin; and

establishing adequate provision of support for dependents while
thealienisin the United States.

9FAM §41.31nn.2.1-2.7.

Practice Note
In order to meet the requirements for visa issuance, the alien should
provide

bank statements for the last three months;

proof of home ownership, if applicable, in the foreign country;

birth certificates for children who are residing in the foreign coun-
try and who will remain in the foreign country;

a marriage certificate for a spouse who will remain in the foreign
country;

a letter from the foreign employer containing

— the purpose of the trip,
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— the exact dates of the trip,

— a statement that alien will return to his or her position in his or
her foreign country at the end of the trip,

— a statement that the company will pay for the alien employee’s
housing and expenses while he or she is in the United States,

— a statement that the foreign company will continue to pay the
alien employee while he or she is in the United States and that
the trip is a necessity; and

< information from the Internet or other sources (e.g., annual report)
about the company.

Providing the above does not guarantee visa issuance. Section 214(b) of the INA
states that every applicant for admission to the United States is assumed to be an
intending immigrant until the aien proves otherwise. 8 U.S.C. § 1184(b). The
consular officers in many locations aso consider factors beyond the alien’s con-
trol, such as high incidences of visa fraud or overstays for that U.S. embassy or
consulate, poor economic conditions in the alien’s country, and the unreliability
of government-issued documents. 2 Immigration & Nationality Law Hand-
book 103 (Am. Immigration Lawyers Ass'n 2003-04 ed.). However, assuming
the alien does not have any prior immigration violations or criminal history, the
visa should be issued upon the completion of a satisfactory consular interview
and the production of the above-mentioned documentary evidence. In light of
the above, attorneys should not discount the importance of the visainterview in
this process. Attorneys should remember that visa issuance revolves around the
alien’s intent and the consular officer is running under the assumption that
alien's intent is to remain in the United States indefinitely. The reason that the
alien provides all of the above documents is to persuade the consular officer of
the alien’'s intent to return to the country of origin. Therefore, the actual visa
interview is extremely important. The alien should be well prepared for the in-
terview and should know what is contained in all of the documents that will be
presented to the consular officer.

After stating al of the above regarding the fact that an alien cannot work with a
B-1 visa, naturally there are exceptions to the rules. While most B-1 business
visa holders are not allowed to perform skilled or unskilled labor, there are a
limited number of aliens who can enter the United States on a B-1 visa and be
gainfully employed in the United States. According to the FAM, the following
categories of aiens can be employed with aB-1 visa:

» ministers on evangelical tour, ministers of religion who exchange

pulpits with American counterparts, members of religious de-
nominations entering the United States temporarily to perform
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missionary work, and members of charitable organizations and
participants in voluntary service programs;

« members of boards of directors of U.S. corporations may enter the
United States to attend meetings of the board or to perform other
functions derivative of board membership;

» persona or domestic servants of certain nonimmigrant visa holders;

e persona or domestic servants of U.S. citizens who live abroad
and temporarily assigned to the United States;

» certain yacht crewman;
» certain professiona athletes; and

* investors seeking an investment in the United States that would
qualify them for E visa status.

9 FAM §41.31 nn.6, 6.1-6.9.

§221 B-1Nonimmigrant Visafor a Nanny

A common scenario is the application of a domestic worker or nanny (“worker”)
for aB visato accompany his or her employer to the United States. If the worker
meets the requirements for entry, both a U.S. citizen living abroad and temporar-
ily assigned to the United States and a nonimmigrant temporarily assigned to the
United States may bring their nanny or domestic worker with them to the United
States.

€] Nanny or Domestic Worker of a U.S. Citizen
Living Abroad

Personal or domestic workers of U.S. citizens residing abroad who are temporar-
ily assigned to the United States may bring their nanny or domestic worker with
them to the United States. 9 FAM §41.31 nn.9.3-1, 9.3-2. The employer-
employee relationship, however, must have been established prior to the em-
ployer’s admission to the United States.

The FAM states that a domestic worker can be admitted to the United States
pursuant to a B visa, assuming the following criteria are satisfied:
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 the employee has a residence abroad which he or she has no in-
tention of abandoning;

 the aien has been employed abroad by the employer as a personal
or domestic servant for at least six months prior to the date of the
employer’s admission to the United States;

* in the dternative, the employer can show that while abroad the
employer has regularly employed a domestic servant in the same
capacity asthat intended for the applicant;

 the employee can demonstrate at least one year of experience asa
personal or domestic servant by producing statements from previ-
ous employers attesting to such experience; and

» the employeeisin possession of an original contract or a copy of
the contract, to be presented at port of entry, which contains the
original signatures of both the employer and employee.

9 FAM §41.31n.9.3-2.

In addition to the above, the employer must not be staying in the United States
for more than four years and the worker can only be employed by the sponsoring
employer. The employer must offer to the worker free room and board, round-
trip air-fare, and an eight-hour workday at the minimum or prevailing wage
(whichever is greater) for the areawhere they will reside. 9 FAM § 41.31 n.9.3-2.

The worker may obtain a B-1 visa at the appropriate U.S. embassy or consulate
abroad and apply to enter the United States. Upon arrival, the U.S. Customs and
Border Protection inspector will issue a six-month 1-94 to the worker. The
worker will have to file an 1-539, Application to Extend/Change Nonimmigrant
Status, with USCIS prior to the expiration date of the 1-94. Upon arrival, the
employer must also file for an employment authorization document (EAD) with
USCIS and obtain a Social Security Number for the worker so that Social Secu-
rity can be deducted from the worker’s paycheck.

(b) Nanny or Domestic Worker of a Nonimmigrant Employer

Personal or domestic workers of a nonimmigrant employer who is applying to
come to the United States temporarily or is already in the United States pursuant
to anonimmigrant visa(B, E, F, H, 1, J, L, M, O, or Q) may travel to the United
States to be employed as a nanny or domestic worker with the nonimmigrant
employer. 9 FAM §41.31 n.9.3-3.
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The FAM states that a domestic worker of a nonimmigrant employer can be ad-
mitted to the United States pursuant to a B visa, assuming the following criteria
are satisfied:

 the employee has a residence abroad which he or she has no in-
tention of abandoning;

» the employee can demonstrate at least one year of experience asa
personal or domestic employee; and

» the employee has been employed abroad by the employer as a
personal or domestic servant for at least one year prior to the date
of the employer’s admission to the United States; or

 if the employee-employer relationship existed immediately prior
to the time of the visa application, the employer can demonstrate
that he or she has regularly employed persona or domestic em-
ployees over a period of several years preceding the domestic em-
ployee's visa application for a nonimmigrant B-1 visa;

» the employer and employee have signed an employment contract
which contains statements that the employer has guaranteed the
minimum or prevailing wage, whichever is greater, and free room
and board, and the employer will be the only provider of em-
ployment to the employee; and

e the employer must pay the domestic worker’s initial travel ex-
penses to the United States and subsequently to the employer’s
onward assignment, or to the country of normal residence at the
termination of this assignment.

9FAM §41.31n.9.3-3.

As with the worker of a U.S. citizen, the worker may obtain a B-1 visa at the
appropriate U.S. embassy or consulate abroad and apply to enter the United
States. Upon arrival, the U.S. Customs and Border Protection inspector will also
issue a six-month 1-94 to the worker. The worker will have to file an 1-539, Ap-
plication to Extend/Change Nonimmigrant Status, with USCIS prior to the expi-
ration date of the 1-94. Upon arrival, the employer must also file for an EAD
with USCIS and obtain a Social Security Number for the worker so that Social
Security can be deducted from the worker’s paycheck.

In addition to the above list, the FAM states that there are some professions that
may qualify for adifferent nonimmigrant visa—such asA, E, F, H, L, or M—but
till may beissued a B-1 visa by the consular officer under the criteriathat follows.
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9 FAM 8§41.31 n.7. The FAM states that the following visitors may receive B-1
visas aswell:

e commercia or industrial workers coming to the United States to
install, service, or repair commercia or industrial equipment or
machinery purchased from a company outside the United States,
or to train U.S. workers to perform such services (9 FAM §41.31
n.7.1);

» foreign airline employees who enter in an executive, supervisory,
or highly technical capacity or are coming to the United States to
pick up aircraft (9 FAM § 41.31 n.7.2);

 certain unpaid clerkshipsin the medica field (9 FAM §41.31 n.7.3);

 those coming to the United States only to observe the conduct of
business or other professional or vocational activity, as long as
they pay the expenses of their visit. (9 FAM §41.31 n.7.3-2);

* participants in the Foreign Assistance Act Program (9 FAM
§41.31n.7.4);

» Peace Corpsvolunteer trainers (9 FAM § 41.31 n.7.5);

e interns with the United Nations Institute for Training and Re-
search (UNITAR) Program, who are not employees of foreign
governments (9 FAM § 41.31 n.7.6);

» aliensemployed by foreign or U.S. exhibitors at international fairs
or expositions (9 FAM §41.31 n.7.7);

» certain employees of foreign exhibitors who are not foreign gov-
ernment representatives (9 FAM § 41.31 n.7.7-2);

» employees of foreign exhibitors who are not foreign government
representatives (9 FAM § 41.31 n.7.7-2);

» diensnormally classified as H-1 or H-3 may receive a B visa un-
der certain circumstances (For example, a qualified H-1 or H-3
visa applicant coming to the United States to participate in atrain-
ing program, where the applicant will receive no salary or other
remuneration from a U.S. source other than an expense alowance
or other reimbursement for expenses incidental to the alien’s tem-
porary stay. The remuneration or source of income for the alien’s
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services performed in the United States must come from the busi-
ness entity located abroad (i.e., the alien’s salary continues to be
paid by the foreign firm outside the United States).) (9 FAM
§41.31 n.8);

 certain professional entertainers if they are participantsin cultural
programs or international competitions and

— are performing before a nonpaying audience,
— arehaving al expenses paid by the member’s government, and

— are coming to the United States to participate in a competition
for which there is no remuneration other than a prize (mone-
tary or otherwise) and expenses (9 FAM §41.31 n.8.1-1);

« still photographers who are coming to take photographs and will
not receive any income form a U.S. source (9 FAM 8§41.31
n.8.1-2);

» musicians who are coming to the United States for recording fa
cilities or recording purposes only or for a recording sold outside
the United States only, and who will not be giving any public per-
formances (9 FAM § 41.31 n.8.1-3);

e medical doctors coming to the United States to observe U.S.
medical practices and to consult with colleagues on latest tech-
niques, providing that no remuneration is received from a U.S.
source and no patient careisinvolved (9 FAM § 41.31 n.8.1-5);

» certain alien trainees who are already employed abroad and are
coming to undertake training, who are also classifiable as H-3
trainees and will continue to receive a salary from the foreign em-
ployer may enter on a B-1 visa (The alien must not receive a sal-
ary or other remuneration from a U.S. source other than an ex-
pense allowance that is incidental to the stay. The fact that the
training may last one year or more is not in itself controlling and
it should not result in denial of avisa, provided the consular offi-
cer is satisfied that the intended stay is temporary in nature and
there is a definite time limitation to the training.) (9 FAM 8§ 41.31,
Note 8.1-5);

 artists coming to the United States to paint or sculpt, who are not
under contract with a U.S. employer and who do not intend to
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regularly sell such art work in the United States (9 FAM §41.31
n.8.2-6); and

« finally, supervisors in the building or construction industry com-
ing to the United States for the sole purpose to supervise or train
other workers engaged in building or construction work may be
admitted as B-1 visitors aswell (8 C.F.R. § 214.2(b)(5)).

This is not intended to be an exhaustive list. The FAM states that there are other
cases classifiable as B-1 that do not fit any of the classes listed above. 9 FAM
§41.31 n.9. In such cases, attorneys can request that the consular officer contact
the Department of State and request an advisory opinion to determineif the alien
is classifiable as B-1. The advisory opinion is a useful tool and should not be
forgotten in the unusual case.

The list of classes of B-1 aliens also continues to evolve as more cases are
brought to consular officers attention. For example, certain commercial truck
drivers are éigible for B-1 entry according to a legacy INS memorandum enti-
tled “Entry of Commercial Truck Drivers into the United States IFM Update”
(Sept. 12, 2001). The INS Inspector’s Field Manual added another chapter for
international truck drivers due to the above memorandum. It states that interna-
tional truck drivers may be admitted in B-1 status as long as they are transport-
ing goods across international borders. INS Inspector’s Field Manual 21.13. The
B-1 truck driver may not be involved in cabotage (transporting goods picked up
in one U.S. location to another U.S. location). The following conditions must
also be met:

 the goods must be leaving or entering the United States and must
remain in the stream of international commerce;

 once the goods are unloaded in the United States, the goods as-
sume adomestic character;

» the goods being hauled cannot have their origin and destination
within the United States;

 the goods may be picked up in Mexico or Canada regardless of
whether they are U.S. or foreign made and deliver them to the
United States;

 the entry of the driver must be for the international movement of
the goods; and

» drivers may not engage in local labor for hire.

INS Inspector’s Field Manual 21.13.
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Practice Note

“Cabotage” is a costly offense for the unwitting truck driver. This au-
thor has seen cases where Canadian truck drivers have been put
into removal proceedings before the immigration judge for violating
their B-1 status by picking up a load in the United States after they
off-loaded their international shipment. The ramifications to the
driver can be costly: loss of B-1 visa or any new visa without a
waiver and potential removal from the United States that could effec-
tively put the driver out of a job.

The North American Free Trade Agreement (NAFTA) is another wrinkle to the
B visa process. The NAFTA allows temporary entry for citizens of Canada and
Mexico who meet the previously mentioned requirements for nonimmigrants to
be admitted as business visitors. A business visitor may enter the United States
under the NAFTA if the purpose of the visit is one of the following in general:

» research and design;
» growth, manufacture, and production;
* marketing;
+ sdes
 distribution;
+ after-sales service; and
» genera service.
8 C.FR. § 214.2(4)(i).

In order to enter the United States under the NAFTA, Canadian business visitors
must provide proof of citizenship and Mexican business visitors must present
valid passport, visa, or a Mexican border crossing card. Nationals of both na-
tions should also present a letter from the employer describing the purpose of
their entry as well as proof that the NAFTA dien is coming to the United States
to engage in one of the occupations or professions listed above. There is an ex-
haustive list of specific professions allowed for admission under the NAFTA in
Appendix 1603.A.1 to Annex 1603 of the NAFTA. This list can also be found
a 8 C.FR. §214.6.
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§23 B-2VISITORSFOR PLEASURE

The B-2 visa is likely to be the visa attorneys will encounter the most. More
often than not, the immigration attorney will not be involved in assisting the
alien with obtaining the B-2 visa, as most aliens apply for this visa on their own
from their home country. When the immigration attorney is involved, it usualy
is to obtain an extension for a B-2 alien who has already entered the United
States or to assist an alien in another visa category to change status to B-2 be-
cause the aien no longer can maintain the other nonimmigrant visa status.
Through the consular process, an aien can receive a B-2 visa either in the
United States or overseas (described in detail in 8 2.1.1). The FAM states that
the B-2 nonimmigrant visais for aliens arriving in the United States for purposes
of tourism or to make socia visitsto relatives or friends. 9 FAM § 41.31 n.10.1.
Under the INA, an aien can obtain a B-2 visain order to temporarily enter the
United States for pleasure. 8 U.S.C. § 1101(a)(15)(b). The Code defines pleasure
as legitimate activities of a recreational character, including tourism, amuse-
ment, visits with friends or relatives, rest, medical treatment, and activities of a
fraternal, social, or service nature. 22 C.FR. § 41.31(b)(2). Much like the B-1
visa, the FAM contains alist of certain permissible activities that may be carried
out with the B-2 visa. Such activities include visits for the following:

* medical reasons;

e participation in social events, including conventions, conferences,
or convocation of fraternal, social, or service organizations;

» armed forces dependents of an alien member of any branch of the
U.S. armed forces temporarily assigned for duty in the United
States;

 dependents of crewmen coming to the United States solely for the
purpose of accompanying the principal alien; and

» aiens coming to the United States primarily for tourism who also
will engage in a short course of study during their visit.

9 FAM §41.31 n.10.2-10.6.

If the alien is coming to the United States for a vacation and needs to obtain a B-
2 visa, the alien would want to provide evidence to the consular officer that in-
cludes the following:

» proof of foreign employment to help establish ties to the foreign
country (9 FAM 8 41.31 n.2.6);
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» proof of foreign residence, evidencing ties to a foreign country (9
FAM § 41.31 n.2.6);

 adequate bank account or finances (9 FAM § 41.31 n.2.1);

» gpecific information regarding the aien’s trip (including itinerary
and the names or relationship of the persons who will be traveling
with him or her) (9 FAM §41.31 n.2.3);

 the requested period of time for the trip is consistent with the
stated purpose and not expressed as “maximum period allowable’
(9 FAM 8§41.31n.2.4-2.5);

» the existence of close family relationships in the aliens home
country (9 FAM § 41.31 n.2.6);

» evidence that alien can support his or her children and spouse
abroad while the alien is absent, if the alien is the primary wage
earner (9 FAM §41.31n.2.7); and

» any other information that shows intent to return to the country of
residence upon the expiration of the aien’'s lawful stay in the
United States.

Attorneys should remember, too, as stated previously, the DS-156 nonimmigrant
visa application form and supplement DS-157 where appropriate (if male and
between the ages of sixteen and forty-five), are necessary to complete and pre-
sent to the consular officer along with the visa fee and photographs. The consular
officer must be satisfied that the alien

» will return at the end of the temporary stay;

* has permission to return at the end of his or her trip to the United
States; and

» has adequate finances to effectuate both the purpose of the trip
and the departure from the United States.

22 C.FR. § 41.31(a)(1)—(3).

§23.1 Duration of Admission

The length of time granted to the B visa holder is usually six months. However,
the aftermath of the September 11 attacks have made immigration inspectors more
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cautious of unspecified length of stays with nonspecific intentions upon arrival
a athe port of entry. While the DHS has withdrawn the proposed regulations
discussed previously on limiting visits based upon intent of the alien and discre-
tion of the immigration inspector, the alien should still make an effort to detail
the trip and the needed length of stay, so as to avoid an immigration inspector
limiting the aliens stay dueto lack of detail for thetrip.

8§23.2 Visalssuance

Assuming that the alien has not overstayed any previous visits to the United
States and that the alien has presented the proper evidence to the consular offi-
cer, the visa should be issued upon the completion of security checks. The con-
sular officer must be satisfied that

» thealien hasaforeign residence that the alien will not abandon;
» thestay isof limited duration; and

» theintent of the entry is for the purpose of engaging in legitimate
activitiesrelating to pleasure.

9FAM §41.31n.2.

Depending on the location of the consulate and the alien’s immigration history,
the visa that is issued can be valid for anywhere from three months and one en-
try to ten years and multiple entries.

§2.3.3 Extend/Change Status

Once in the United States, the B-2 visitor for pleasure, just like the B-1 business
visitor, may apply to extend the stay or change status to another nonimmigrant
status. The extension of stay is filed with the service center that has jurisdiction
over the state where the aien is residing. Once again, the aien would file
Form 1-539 with the appropriate service center—which can be through
http://ww.immigration.gov—and would also have to file additional documen-
tary evidence to explain the necessity for the extension and also that the aien
can still meet the initial criteriafor issuance of a nonimmigrant visa.

Practice Note
The USCIS service center usually will request a letter from the
alien’s foreign employer stating that
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« the employer is aware of the alien’s request to stay longer in the
United States,

« the extended stay will not interfere with the alien’s job, and

« the job will be available to the alien when the alien returns to the
foreign country.

The alien should also provide new bank records and a notarized af-
fidavit-type letter that explains in detail the need for the additional
time in the United States.

A change of status to another nonimmigrant visa is possible as well. During the
current recession, a commonplace event has been to change H-1B visa holders
into B-2 visa holders while they wrap up their affairs and return home. The B-2
visa alows the H visa holder to remain in legal status and also to conclude his or
her affairs in a more reasonable fashion. When filing the 1-539 for a change of
nonimmigrant status (same form as used for extension of status), the alien
should file a notarized affidavit type letter stating the reason for the change of
status to B-2 and state in detail the plan for the time remaining.

§234 B-2VisatoF-1Visa

Prior to September 11, a common event was the change from B-2 visitor to F-1
student upon arrival in the United States. The alien would begin school immedi-
ately without a consular interview and then change status to a student. This
process was quite simple. This practice has been preempted by the DHSfiling an
interim regulation on April 11, 2002, that prevents B-1 or B-2 visa holders from
attending school without first obtaining approval of a change of status request to
student status. The aien also has to go through a consular interview as a student
in order to change to that status. The alien can then reenter the United States as a
student. An alien who enters the United States as a prospective student and in-
forms the consular officer at the interview and the immigration inspector at the
time of admission that the alien is specifically coming to the United States to
look for the appropriate school, may change status to that of a student after ad-
mission without exiting the United States. However, the immigration inspector
must mark the alien’s 1-94 as a prospective student for the change to be allowed.

8235 Fiancésand Fiancées

The FAM states that other aliens may also be issued B-2 visas in certain situa-
tions where another nonimmigrant visais not appropriate. Fiancés or Fiancées of
U.S. citizens and even lawful permanent residents (LPRs) may enter the United
States with a B-2 visa for the purpose of marrying the U.S. citizen or LPR if the
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consular officer believes that the alien will return to aforeign residence after the
marriage. 9 FAM §41.31 nn.11.1-1 to 11.1-2. In the case of an LPR, the alien
fianceé or fiancée can apply to change status to that of the nonimmigrant spouse.
9 FAM §41.31 n.11.1-2. The consular officer may also, provided that the officer
is satisfied that the fiancé or fiancée intends to return to the foreign residence,
issue a B-2 where the alien fiancé or fiancée is entering the United States to

» meet the family of the fiancé or fiancée;
» become engaged;
» make arrangements for the wedding;

» renew arelationship with the prospective spouse.

9FAM §41.31n.11.1-1.

§23.6 Other Matters

Other aliens who may be appropriately granted B-2 visas for admission to the
United States are certain nonimmigrant dependents such as nonspouse partners
of nonimmigrants working in the United States. 9 FAM § 41.31 n.11.4. Further-
more, members of the armed forces and their dependents who are specifically
seeking naturalization under Section 329 or 322 of the INA may also be issued
B-2 visas. 9 FAM §41.31 nn.11.5-11.6. Parents of F-1 students may obtain B-2
visas and extensions where necessary, as long as they maintain their temporary
intent. 73 Interpreter Releases 97071 (July 22, 1996).

When advising alien clients who seek admission on a B visa, attorneys should be
certain to let the alien know that issuance of the visa does not guarantee admis-
sion to the United States. Many of the B-2 scenarios listed above are unusual
uses of a B-2. The more exotic the B-2 (B-2 fiancé or fiancée not on a K visa),
the more likely that the immigration inspector at that port of entry will not be
able to ascertain the intent of the alien. Thisis an immigration attorney’s biggest
concern. The decisions made at ports of entry across that country can vary
greatly due to experience and knowledge of the immigration inspector. Attorneys
would be well advised to have their B-2 alien client bring copies of all of the
papers submitted to the U.S. embassy or consulate overseas when the visa was
issued. Since an immigration attorney cannot be there at the port of entry when
the B-2 alien enters, the B-2 visa package that was prepared can speak volumes
for the alien in expressing through documents what the alien might not be able
to express verbally.
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§24 VISA WAIVER PROGRAM

The VWP dlows an alien from a preapproved list of countries to enter the
United States without a visa as a B-1 visitor for business or a B-2 visitor for
pleasure for a period up to ninety days. 8 U.S.C. § 1187(a)(1). The regulations
for the VWP can be found at Section 217 of the INA and at 8 U.S.C. § 1187.
Currently, aliens who are nationals of the following twenty-seven countries may
enter the United States without a visa under the VWP: Andorra, Australia, Aus-
tria, Belgium, Brunei, Denmark, Finland, France, Germany, Iceland, Ireland,
Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New Zea-
land, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Swit-
zerland, and the United Kingdom.

Example

An alien from Italy contacts an attorney’s office regarding a business
trip that he or she must make to the United States for the purpose of
negotiating a contract. The alien states that the time needed to
stay in the United States is about seven days. Does he or she need a

(Text continues on p. 2-23.)
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visa? The answer is no, assuming that the attorney verifies that the
alien holds an Italian passport and has not been found to be a viola-
tor of the VWP in the past. If the alien told the attorney that he or
she needed 100 days (as it was a complex, multimillion dollar nego-
tiation), then he or she should be advised to apply for a B-1 visa so
that he or she might stay in the United States for more than ninety
days without interruption and not violate the VWP status.

Aliens entering the United States under this program under either B-1 or B-2
categories will be issued what is known as WB (waiver for business) or WT
(waiver for tourist) status. The INA requires that the alien must be from one of
the above-named countries and have a round-trip ticket. 8 U.S.C. § 1187(3)(8).
The PATRIOT Act of October 26, 2001, requires in addition to the above that the
VWP alien must have a valid machine-readable passport from that country that
isvalid for at least six months beyond the intended visit by October 1, 2003, to
continue using the program. 8 U.S.C. § 1187(c)(B). See 8§ 2.2, above, discussing
the change of this date to October 26, 2004, for certain VWP countries. If the
alien is arriving by way of aland border, the aien must provide, in addition to
what is listed herein, proof of foreign residence and the ability to finance the
stay in the United States.

The obvious advantage to using the VWP entry process is that there is no delay
in waiting for a visa to be issued abroad. However, VWP aiens do give up cer-
tain rights as well. Visa Waiver Program aiens cannot change their status to an-
other nonimmigrant status once they are admitted onto the United States. Visa
Waiver Program aliens also cannot extend their status should an unexpected cir-
cumstance arise that requires an extension of time. The VWP alien may adjust
status in certain situations. The only adjustment of status allowed for a VWP
alien is on the basis of an immediate relative petition (i.e., marriage to a U.S.
citizen). INA § 245(i). Otherwise, adjustment of status is not alowed and the
alien will have to leave the United States and process the adjustment of status
through consular processing.

The VWP aien cannot challenge a denial of admission by an immigration in-
spector as the VWP aien waives thisright. 8 U.S.C. § 1187(b). The only way for
a VWP alien to receive a hearing before an immigration judge is if the alien is
claiming asylum, is withholding, or is under the United Nations Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment (UNCAT). If aVWP alien is found by the immigration inspector to have
violated the terms of the VWP on a previous entry, the alien will be denied ad-
mission to the United States and will be barred from using the program. The
alien will then be sent home on the next available flight. 8 C.F.R. § 217.4(c)(2).
In order to reenter the United States in the future, the aien will likely have to
apply for a visa at the embassy or consulate abroad and apply for a waiver of
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inadmissibility. INA §212(a)(9)(A). This too is how the VWP aien would es-
sentially “appeal” the finding of the immigration inspector—the alien would file
for a traditional visa with the embassy or consulate abroad. 8 U.S.C. § 1187(g).
If the visa is refused too, the alien is likely out of options to enter the United
States. The other option for an attorney to discuss with the client who he or she
believes may have difficulty with a VWP admission is to withdraw the applica-
tion for admission, which will avoid a removal and future finding of inadmissi-
bility; however, withdrawal is allowed at the discretion of the immigration in-
spector. 8 C.F.R. § 1235.4.

Since the B-1 and B-2 visa applicants have to provide certain evidence to the
consular officer and then to the immigration inspector to establish visa qualifica-
tion and admission, what evidence then does the VWP aien have to provide?
According to the INA, the VWP alien must

* meet the requirements for a nonimmigrant visitor for business or
pleasure as defined under 8 U.S.C. § 1101(a)(15)(B);

e establish that the alien seeks to enter the United States for a pe-
riod of ninety days or less;

» present a machine-readable (after October 1, 2003) passport from
aprogram country that is valid for six months after the conclusion
of the entry (See § 2.2, above, discussing the change of this date
to October 26, 2004, for certain VWP countries.);

» possess a completed and signed [-94W nonimmigrant visa waiver
arrival/departure form;

» have identity checked against lookout database for ground of in-
admissibility with none found;

» waive right to administrative or judicia review as to immigration
inspector’s decision on admissibility;

» waiveright to challenge removal, if necessary, other than for asy-
lum, withholding, or UNCAT; and

e possess around-trip ticket.
INA §217.

A VWP dien must be certain to abide by the terms of the admission. Failure to
do so can result in serious consegquences. The VWP aien should be advised to
return to their country of origin or a noncontiguous country prior to the expira-
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tion of the ninety-day period. Often times VWP aliens, either on their own initia-
tive or through erroneous advice, believe that a trip to Canada or Mexico will
allow them to receive a new ninety-day period upon “readmission” to the United
States. Thisis not true. A VWP alien who |eaves the United States for Canada on
day seventy-eight and returns to the United States seven days later will be admit-
ted for five days only. 8 C.FR. §217.3(b). The VWP alien who overstays the
ninety-day period, if discovered, will likely be barred from using the VWP in the
future and will have to apply for avisain his or her home country.

Practice Note

Any alien, whether VWP alien or B-1/B-2 visa holder, who stays in
the United States beyond their authorized period of admission for
more than six months or one year is subject to what is called the
“three- and ten-year bar” under Section 212 of the INA. What this
means is that if the VWP alien stays in the United States for more
than six months beyond the date of authorized stay on their 1-94 or I-
94W, the alien will be barred from returning to the Untied States for
three years. If the alien stays more than one year past the author-
ized stay on the 1-94 or I-94W, the alien is barred for ten years from
being admitted to the United States. This rule applies to B-1 and B-2
visa holders, as well as VWP aliens.

With al of these warnings said, there is naturally arare exception. In the case of
an emergency, the DHS can grant a departure no later than thirty days from the
[-94W stated departure date. 8 C.F.R. § 217.3(a). Assuming the VWP alien de-
parts during the alotted period of extension, there will be no violation of the
alien's VWP status. 8 C.F.R. § 217.3(a). Emergency extensions under the VWP
are few and far between. Urge the client to do whatever is necessary to effectuate
departure before initiating an extension request. If an attorney does undertake an
emergency VWP extension, he or she would be well advised to collect as much
documentary evidence as possible and the reason should be on the extraordinary
side.

The VWP s certainly an excellent tool for the business and pleasure visitor who
has a short, well-planned stay. However, attorneys should be certain to discuss
with the client in advance the potential problems with VWP, such as the inability
to gain an extension should it become necessary. An attorney will likely find that
after discussing the VWP with the client, that about 30 percent will prefer the
traditional visa due to the unexpected nature of business and international travel.
While the delays in the embassies and consulates can cause inconveniences, the
traditional visa can be valuable to aliens in some circumstances.
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The B visais more flexible than most attorneys and adiens realize. The B visa is
as valuabl e to those who are applying for admission to the United States asit isto
those who are applying to change their status from within the United States. From
the B-1 business applicant who is trying to close a mgjor dea in the United
States to the H-1B visa holder who is changing status to B-2 for the purpose of
preserving legal status and potentia portability of the H-1B in the future, the B
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CONCLUSION

visaisthe ultimate vehicle. If used correctly, it can accomplish many purposes.

§26

SOME USEFUL SOURCES

The following list includes some useful sources:

2-26

the AILA Web site (http://www.aila.org);

the USCIS Web site, which contains the current version of Title 8
of the Code of Federal Regulations and other useful information
(http://www.immigration.gov);

the U.S. Department of State Web site (http://www.state.gov);

the foreign trade information system for NAFTA questions
(http://www.sice.oas.org/trade/NAFTA/NAFTATCE.asp);

the Depatment of Homeland Security Web site
(http://lwww.dhs.gov); and

the notes contained in 9 FAM §41.31 (May 2003), available at
http://foia.state.gov/regs/search.asp.
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